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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

IN THE MATTER OF

	

)
JUNE E . MARTIN, ROBERT

	

)
MARTIN dba M.J .M . COMPANY )
and ROBERT HENNESS,

	

)

Appellants, )
)

v,

	

)
)

PUGET SOUND AIR POLLUTION )
CONTROL AGENCY,

	

)
)

Respondent . )

11

	

THIS MATTER, the appeal of a $250 civil penalty for alleged violatio n

12 of Section 8 .02(3) and Section 8 .05 of respondent's Regulation 1 havin g

13 come on regularly for formal hearing on the 27th day of April, 1979 ,

14 in Seattle, Washington, and appellants appearing through June E . Marti n

15 and respondent appearing through its attorney, Keith D . McGoffin with

16 Nancy E . Curington, hearing examiner presiding, and the Board havin g

17 considered the exhibits, records and files herein and having reviewe d

1S ,the Proposed Findings of Fact, Conclusions of Law and Order of th e

NC/LB

PCHB No . 79-2 9

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW
AND ORDER
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presiding officer mailed to the parties on the 4th day of May, 1979, an c

more than twenty days having elapsed from said serice ; and

The Board having received no exceptions to said Proposed Findings o f

Fact, Conclusions of Law and Order and the Board being fully advise d

in the premises ; now therefore ,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said proposed

Findings of Fact, Conclusions of Law and Order dated the 4th day o f

May, 1979, and incorporated by reference herein and attached heret o

as Exhibit A, are adopted and hereby entered as the Board's Fina l

Findings of Fact, Conclusions of Law and Order herein .

DATED this	 day of June, 1979 .

POL . ION CONTROL HEARINGS BOARD

DAVID AISANA, Membe r
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CERTIFICATION OF MAILIN G

I, LaRene Harlin, certify that I mailed, postage prepaid, copie s

of the foregoing document on the	 C7-	 day of June, 1979, to eac:i

of the following parties at the last known post office addresses, with

the proper postage affixed to the respective envelopes :

Mr . Keith D . McGoffin
Rovai, McGoffin & Turner
818 South Yakima Avenu e
Tacoma, Washington 9840 5

June Marti n
Robert Martin
M .J .M . Company
Robert Hennes s
19822-53rd Avenue
Lynnwood, Washington 9803 6

Puget Sound Air Pollution Control Agency
P . O . Box 986 3
Seattle, Washington 9810 9
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This matter, an appeal of a $250 civil penalty for allege d

violation of Section 8 .02(3) and Section 8 .05 of respondent' s

Regulation I, came before the Pollution Control Hearings Board at a

formal hearing in Seattle on April 27, 1979 . Nancy E . Curington ,

hearing examiner, presided alone .

Appellants appeared through June E . Martin ; responden t

appeared through its attorney, Keith D . McGoffin .

Witnesses were swor e and testified . Exhibits were admitted .

EXHIBIT A

NC/L B
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From testimony heard and exhibits examined, the Pollution

Control Hearings Board makes thes e

FINDINGS OF FACT

I

Respondent, pursuant to RCi1 43 .21B .260, has filed with thi s

Board a certified copy of its Regulation I containing respondent' s

regulations and amendments thereto of which official notice i s

taken .

I I

On January 15, 1975, at approximately 2 :00 p .m ., a citizen

complaint concerning an outdoor fire was telephoned to th e

respondent . Respondent's inspector arrived at scene of the fir e

at 124th Avenue and 4th Street West, outside the city limit s

of Everett, at approximately 2 :30 p .m. The inspector observe d

no one near the fire, but encountered a Mr . Robert Henness who

introduced himself as the construction supervisor of M .J .M .

Company, the company building a four-plex on the site . Th e

respondent's inspector told Mr . Henness that a complaint had

been filed concerning the fire, and that a Notice of Violation

would be issued . The inspector inquired as to the ownership o f

the property, and learned that a Mr . Robert Martin owned the

property and that M .J .M . Company was constructing a four-ple x

on the site for Mr . Martin . Notice of Violation Number 15914 wa s

issued to and signed by Mr . Henness at the site . On February 13 ,

1979, Notice and Order of Civil Penalty No . 4127, for $250, was issued ;

this is the subject matter of the appeal .

FINDINGS OF FACT ,

CONCLUSIONS OF LAW AND ORDER
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II I

The fire was approximately four feet in diameter and wa s

composed of construction material scraps, such as cardboard and

lumber . Mr . Herness had started the fire for the workmen t o

warm their hands during their lunch hour ; the outside temperature

was approximately 30° F . The workmen continued to add wood

scraps to the fire after their lunch break .

IV

The appellant MJM has no prior record of any violations of th e

regulations of respondent . All building wastes but thos e

involved in this fire have been trucked away from the building

site .

V

Any Conclusion of Law which should be deemed a Finding o f

Fact is hereby adopted as such .

From these Findings the Board comes to thes e

CONCLUSIONS OF LAW

18

	

I

Section 8 .02(3) of respondent's Regulation I states :

It shall be unlawful for any person t o
cause or allow any outdoor fire : . . .

(3) containing garbage, dead animals ,
asphalt, petroleum products, paints ,
rubber products, plastics or an y
substance other than natura l
vegetation which normally emits dens e
smoke or obnoxious odors ; . . .

In this case, the fire on appellants' construction site consisted of scra p

lumber, cardboard, etc . Since this is within the meaning of the term

27 FINDINGS OF FACT ,
CONCLUSIONS OF LAW AND ORDER
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It

"garbage," the Board finds that appellant violated Section 8 .02(3) o f

respondent's Regulation I .

3

	

I I

Section 8 .05 of respondent's Regulation I reads :

It shall be unlawful for any person t o
cause or allow any outdoor fire other tha n
land clearing burning or residential burnin g
except under the following conditions :

(1) Prior written approval has bee n
issued by the Control Officer or Board ; and

(2) Burning is conducted at such time s
and under such conditions as may be established
by the Control Officer or Board .

The fire which resulted in the Notice of Violation and Order of

Civil Penalty cannot be considered a landclearing burning or a

residential burning, since the fire was composed of scrap

wood-product materials at a construction site . Consequently ,

the requirement of prior written approval applies . However, no

such approval was secured by the appellants . Consequently ,

the Board concludes that appellants' violated § 8 .05 of respondent' s

Regulation I .

II I

Appellant s ' violated Sections 8 .05 and 8 .02(3) of respondent' s

Regulation I, and the $250 civil penalty assessed therefor unde r

Section 3 .29 should be affirmed . However, since this is the appellants '

first violation of respondent's rules and regulations, part of th e

assessed penalty shall be suspended .

IV

Any Finding of Fact which should be deemed a Conclusio n

FINDINGS OF FACT ,
CONCLUSIONS OF LA W

AND ORDER
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of Law is hereby adopted as such .

From these Conclusions the Board enters thi s

ORDER

The $250 civil penalty is affirmed, provided however ,

that $100 of the civil penalty is suspended on condition tha t

appellant not violate respondent's regulations for a perio d

of one year after this Order becomes final .

DATED this	 day of May, 1979 .

POLLUTION CONTROL HEARINGS BOARD
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